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In the Supreme Court of the State of Utah
EARLS. CHILD, JACKSON HOWARD,
HAL M. CLYDE, NORMAN L.
PARKER, and 0. S. ALLEN,

Plaintiffs-Appellants,

vs.
W. S. BRIMHALL, Commissioner of
Financial Institutions,

Defendant-Respondent.

EARLS. CHILD, JACKSON HOWARD,
HALM. CLYDE,, NORMAN L.
PARKER, and 0. S. ALLEN,

Plaintiffs-Appellants,

vs.
FIRST SECURITY CORPORATION and
\\'. S. BRIMHALL, Commissioner of
Fmancial Institutions,

Case No.

12636

Defendants-Respondents.

CENTRAL BANK and TRUST
COMPANY, a corporation,

Plaintif/-Appellant:

vs.
W. S. BRIMHALL, Commissioner of
Financial Institutions; FIRST SECURITY
CORPORATION, 1a bank holding
company; and FIRST SECURITY BANK
OF SPRINGVILLE, an unincorporated
association,
Defendants-Respondents.

BRIEF OF APPELLANTS, Earl S. Child, et. al.
NATURE OF CASE
This is an action for Declarotory Relief and
mandamus relative to the granting of a charter
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for a unit bank located in Springville, Utah, to
First Security Corporation and the fa51ure of the
Bank Commissioner to enter Findi'ngs of Fact
and Conclusions of Law relative to Appelliants
Earl S. Child et. al., application for unit bank
in Springville, Utah, which appH'"'.ation was
denied.
DISPOSITION OF CASE IN TRIAL COURT
Following hearing before Judge Aldon J.
Anderson, the Court entered a judgement of dis·
missal in favor of defendants and against plain·
tiffs, no cause 0f action.
RELIEF SOUGHT ON APPEAL
Appellantc;; seek reversal and remand to the
trial court with instructions to compel the Bank
Commissioner to rev,oke the charter granted
First Security CorpoI"ation Ond to enter Findings
of Facts and Conclusions of Law in the matter of
the application of Appellants for a unit bank in
Springville, Utah.
STATEMENT OF FACTS
The case was brought before the Third
J udici'al District Court in and for Salt Lake
County pursuant to Utah Code Annotated 7-1-26,
1953 as amended which provides:
" ( 4) Any applicant for an 1approval of
Articles of Incorporatton, . . . feeling
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aggrieved by the act, decision or ruling
of the bank commissioner with respect
thereto, shall be entitled to judicial review thereof... "
On February 13, 1970, First Security Corporation, a bank holding company filed its ap,plication with W. S. Brimhall, Commissioner of
financial Institutions, for permission to organize.
a unit bank to be located in Springville, Utah.
Finding of Flact No. 1). At the time of
(Rfiling, First Security Corporation was a Delaware Corporation not qualified to do business in
the State of Utah.
On Februiary 25, 1970, Earl S. Child, Jackson
Howard, Hal M. Clyde, Norman L. Parker and
0. S .Allen filed their application with the Commissioner of Finiancial lnstitutions for permission to organize a State Unit Bank in Springville,
Utah.
Hearings on the First Security Corporation
appliciation were held April 29, and 30, 1970, and
on May 1, 1970 for Appella:nts application.
The Commissioner entered his Findings of
Fact and Conclusions of !Jaw on August 5, 1970,
granting the application of First Security Corporation and ruled that "First Security Corporation effected a filing of an application for
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permission to organize a unit bank in Springville,
which was prior to time to the application herein
under consideration. That applictation having
complied with law and having been granted, it
would be improper to consider further the merits
of this ap,plic1ation." Based on the above conclusion the Commissioner denied Appellant's appli·
cation having failed to consider the merits of the
application.
It was established at the hearing that the

First Security Bank could not establish 1a branch
bank in Springville because of Utah Code Anno·
tated 7- 3-6 (Tr. 54 line 24 and Tr. 136 line 7 and
Tr. 139 line 10). The proposed bank iapplied for
by First Security Corporation will be wholly
owned by First Security Corporiation except for
the qualifying shares of directors (Tr. 19 line 1)
through a repurchase iagreement.
It is from the Commissioners Order granting
the charter to First Security Corporation and
denying the charter to Appellants that the
in the District Court was initiated on the follow·
ing points of law.
1. The application of First Security Corpor·
1atio'n is contrary to statute in that a corporatiion
(in the present case a foreign corporation not
qualified to do business in the State of Utah)

....
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cannot apply for 1a
charter in the State
of Utah and that by so doing such defect in the
application is fatal 1and the application must be
dismissed.
2. The application of First Security Corporation is an attempt to circumvent the statute
prohibiting branch banking in Springville.
3. The order of the Commissioner in granting First Security Corporation's application for
the reason that its filing wtas prior fM time to that
of Appellants and the Commissioner's refusal to
consider appellant's 1applicatton on its merits is
arbitrary and capricious and against public
authority a:nd the weight of legal procedure.
4. The application of First Security Corporation is a concentration of finiancial and economic power which stifles competition and is
against public policy.
ARGUMENT
I

THE COURT ERRED IN FINDING THE
APPLICATION OF FIRST SECURITY CORPORATION WAS PROPER AND VALID UNDER THE GOVERNING STATUTES OF THE
STATE OF UTAH, AND THAT IF ORGANIZATION OF A "DE NOVO" BANK BY A HOLDING COMPANY WERE INTENDED BY THE
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LEGISLATURE TO BE UNLAWFUL, THE
LEGISLATURE SHOULD SO STATE AND
THIS COURT CANNOT CONSTRUE THE EXISTING STATUTES TO INVALIDATE THE
ORGANIZATION OF SUCH UNIT BANK.
It is submitted that the 1application filed by
First SecurityC.Orporation is void abinitio inasmuch as Utah Code Annotated, 7-1-26 does not
provide for a corporation or 1a bank holding com·
pany to apply for a unit bank charter. This fail·
ure to provide for application by a corporation
or bank holding company is significant in light
of previous pronouncements by this court in
WaU<:er Bank and Trust Company v. Taylor, 15
U 2d 234, 390 P2d 592 (1964) wherein this court
stated:
1' We are of the opinion that our statute
is restrictive and, what it does not expressly permit, it prohibits.. .if any adjustment
desirable, the matter is one
for the legisl1ature and not this court."
(Emphasis added)
Although the court was addressing itself
to section 7-3-6, Utah Code Annotated, 1953,
which is concerned with branch banking the
statutory interpretation should apply with equal
force to other banking statutes.
Applications for unit banks in the State of
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Utah have historically been made by a grioup of
individuals, who as proposed incorpo:rtators apply to the bank commissioner for permission to
organize a unit bank. A corporation or bank
holding comp11ny has never applied for or been
granted a charter for a unit bank in the State of
Utah. The commissioner's action in granting the
charter to a bank holding company is a first in
this state and if the commissioner's decision is
allowed to stand would have far reaching consequence in the business of banking i'n this state.
A review of section 7-1-26 clearly reveals that
no provision is expressly made for a corporation
or a bank holding company to be an applicant.
The essenti1al procedures for organizing a unit
bank under section 7-1-26, Utah Code Annotated
1953, are as follows:
( 1) The bank commissioner shall have
discretionary power in the iapproval of
Articles of Incorporation of institutions
subject to the supervision of the banking department. . . and may refuse to
grant his approval when the plan of the
operation does not comply with the laws
of this state gioverning such institutions
or business, or with accepted and prevailing p:rtactices or when the incorporatiors or any of them shall not be of such
character, re.ponsibility, and general fit-
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ness as to warrant the belief that the
business will be honestly conducted in
accordance with law... (2) An application for an approvral of Articles of Inc,orporation of a bank, loan, and trust company or industri1a1 loan company shall
be set forth in such form and contain
such information as the bank commissioner may reasonably require...
( 3) The decision of the bank commissioner granting or denying an application shall be in writing and state the
reasons therefore. A copy of the decision shall be mailed by the bank commissioner to the applicant.
( 4) Any applicant for the approval of
Articles of IncorporatLon. . . . feeling
aggreived by the iact, decision or ruling
of the bank commissioner with respect
thereao, shall be entitled to judicial review thereof.... "
It is significant that there is no mention of
a corporation or bank holding company. Again
this is significant inasmuch as the legislature
has ciarefully considered the granting of bank·
ing offices to existing banking corporations un·
der the branch banking laws. Historically the ·
laws of Utah have provided for two procedures
for establishing banking services in a given
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The first of these procedures is the unit bank.
Until the First Security Corporation application
all iapplications for unit banks in the State of
Utah have been made by a group of individuals
who as pro.posed incorporators, apply to the bank
commissioner for permission to organize a unit
bank. The second method is for a:n existing bank
or financilal institution to apply to the bank commissioner for permission to establish a branch
bank in a given area. All existing banks iare corporations and the legislature has pvovided a
method whereby banking services can be brought
to a given area by ia corporation. There is no
legislation in the Utah Code relating to Bank
Holding Companies. Although a corpo11atiJOn may
branch, the legisliature has placed Jimitations on
the ability of a corpo11ation to establish branch
banks in sec. 7-3-6, Utah Code Annotated, 1953,
which subject shall be discussed later.
Further evidence that the legislature did not
provide for ia oorporation or bank holding company being an applicant is found in the a,pplicaforms prepared and furnished by the office
of the Commissioner of Financilal Institutions,
which application is presumably prepared pursuant to subsection (2) of 7-1-26, UCA 1953. This
f,orm was used by First Security Cor,poration to
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apply for a unit bank charter 1and the application
form states on its face:

"We the undersigned, desire, with
others, to organize a state bank at
Springville, Utah."
The certificiation at the end of the application states:
"We, hereby certify the above infor·mation is true and correct... "
Following the certification is a space speci·
fically entitled: "Signature of appliciants."
It is clear that 1) a corporation is not a "We,
the undersigned," and 2) that a corporation can·
not "certify the above information to be true and
correct," and 3) that a corporation does not have
ia "Signature of applicants." All of the above re·
quirements of the application can be done by
natural persons but cannot be done by a corpor·
ation which is not a natural person.
A Bank Holding Company is a device foreign
to the legislature and the statutes of Utah in
that there are no laws in the State of Utah which
govern the activities of a bank holding company,
or define what a Bank Holding Company is or
may do. It is ialso clear that a bank holding com·
pany or corporation cannot be an incorporator,
inasmuch as the Business Corporation Act of
Utah, found in UCA 16-10-48, 1952 states that:
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"Three or more natural persons of the age of 21
years or more may act as incorporatorss of a
corpo:rtation." Inasmuch as a corporation cannot
be an incorporator, can a corporation apply for
a unit bank? This principle was discussed in McGee on Banks and Banking, 3rd Ed. Bage 38,
as follows:
"Human beings, without distinction as
to race r.r color, male or female, are
natural persons. Corpo:rtations, joint
stock companies, firms, or accociations,
are prohibited from the very nature of
their creation and powers in forming or
becoming 1a principle in the formation
or organization of National Ba'nks.
While the stock of a bank can, after its
formation! be legally held or acquired by
a corporation, it cannot acquir0 the
same as a subscriber in the primary proceedings of org1anization."
McGee further states on page 897, Ibid:
"That persons uniting to organize a nationial bank must be natural persons,
that is, individuals who can legally hold
and control property in their individual
right and not corporations, firms, or
associlations of any character."
Modern law• of Banki'ng, Albert S.
Bolles, Vol. 1, Page 10 states: "The mode
.of incorporating a bank is regulated by
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positive law. By this, the association
of persons is essenti1al: an individual
cannot transform himself into a corporation ...
The above considerations are in harmony
with section 7-1-26 subsection (6), wherein:
"it is unlawful to obtain for purpose of
resale a chiarter, license, or permit, to
operate any bank or other financial institution under the supervision of the
banking department... if within a .period of five years after the approval of
the Articles of Incorporation or the
granting of a license or permit to do
business by the bank commissioner, the
assets or the license to do business for
more than 49 percent of the authorized
capital stock of such bank or other financial institution is sold or exch!anged,
or if, within such a period, such a bank
or other financial institution merges or
consolidates with :another bank or other
financial ins ti tu ti on. . . "
The action of the bank commissioner in
granting the charter to a bank holding company
is to al1ow 1a financial institution to have control
over a banking facility in the State of Utah five
years before it is permissible to do so under the
statute. First Security Corportation owns 100
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per cent of the stock of the corporation which it
oould not have otherwise obtained for a period
of five years pursuant to 7-1-26 (6). It is ag1ain
clear that the statutes of Utah do not contemplate the 1activities of a Bank Holding Company
and make no provision for a Bank Holding Company but the statutes do make it unlawful for
a banking corporation to take over a unit bank
for a period of five (5) years. It is submitted
that the legislature in not expressly allowing a
Bank Holding Company or existing financial institution to take over a unit bank before five
(5) years prohibibsuch an act as set forth in
W·aler Bank & Trust Oom'l><lny v. Taylor, Supra.
For the bank commissioner to grant a state
bank charter to a corporation is a violation of
the constitutio•n of the State of Utah, Article
XII Section 1 which states:
"Corporations may be formed under
general laws, but shall not be created by
special acts. All laws relating to corporations may be altered, amende( or
repealed by the legislture, and all corpovations may be altered, amended, or
may as to such business be regulated,
limited, or restrained by law."
If the court affirms the bank commissioner's
iecisions, the effect is the granting of a charter
1
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for a unit bank corporation to another corporation, an act not contemplated by the Constitution
or the
laws of Utah which grant
corporate charters only to natural persons.
Query, can the bank commissioner griant a charter to a corporation without authority of the leg·
islature to do so? The charter for the unit bank
was granted to First Security Corporation, the
iapplicant in
matter, a·nd not to the incorpor·
ators or organizers as individuals. There is no
statutory authority to award a charter to First
Security Corporation, a Bank Holding Company,
nor is there any precedent for such an act by the
comm1ss1oner.
The general rules of statutory interpretation
would also exclude a corporation from being an
applicant. It is a general principle of statutory
interpretation that the mention of one thing im·
plies the exclusion of another, "expressio unis
est exclusio altcrius". A statute that directs a
thing to be done in a particular manner, or by
certain persons or entities, ordinarily implies
that it will not be done in 1any other manner or
by other persons or entities. 50 AmJur, Statutes
S 244 P. 288. This is to say that the legislature's
failure to provide for a corporation to apply for
a bank charter while providing for those who do
apply excludes a corporation from those who
1
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may make application.
Another rule of interpretation stated i'n 50
AmJur, St1atutes S 247 P. 241
"The
meaning of statutory terms depends upon the
c,onnection in which they are used, and in the interpretation thereof, the doctrine of construction, noscitur a s,ociis,, prevails. Hence, the
meaning of particular terms in a statute may
be ascertained by referenc8 to words associiated
with them in the statute." This is to say that
the word "Applicant" should be determined from
the other words in the same statute. Thus,
"applicant" as used i'n subsections 2 and 3 is defined by the words of subsection 1 which limits
the term "applicant" to incorporators and organizers which are synonymous terms defining
individu1als who organize and incorporate a unit
state bank.
This approach is consistent with the doctrine
of "ejusdem generis" where in a statute, general
particular subwords f olLowing a designation
jects or classes of people will be construed and
restricted and will include only things or persons
of the same kind, class, character, or nature as
those specifically enumerated, 50 AmJur, 1244
Supra.
The above rules of construction exclude a
corporation as an 1applicant for a unit bank.
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There is absolutely no mention of a corporation
as an applicant and the rules of construction
require the applicant to be an incorporator which
a corporation c;annot be.
It is submitted that this court should again
foll.ow its guidelines set forth in the ll'ialker Bank
and Trust Company v. Taylor eiase, ;and that the
matter of a corporation or a bank holding com·
pa:ny ap,plying for a unit bank in the State of
Utah be a matter of decision for the legislature.
Allowing a bank holding company to apply for
a unit bank in the State of Utah would drastically change the
banking laws in the
State of Ut-" The Taylor case, in discussing the
branch ba:nking laws, stated thiat the law was
enacted to protect unit banks in smaller communities from possible competition of large banking
institutions estiablishing branches therein. There
have been periods in the state's history when
branch banking was prohibited. See laws of
Utah 1911, Chapter 25, Section 32, and Daws of
Utah, 1933, Chapter 6. With such a legislative
history and careful policing of who miay establish
banking services in the State of Utah, it is sub·
mitted that such a decision is for the Jegislature
to 1again determine, and this Court should apply
the interpretation of the Wtalker Bank & Trust
Compam.y v. Taylor case.
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II

THE COURT ERRED IN FINDING THAT
THE APPLICATION OF FIRST SECURITY
CORPORATION HAD PROPER PRIORITY
OVER OTHER APPLICANTS BECAUSE IT
WAS FILED FIRST.
The c.ommissioner ruled that:
"First Security Corporation effected
a filing of an appliciation for permission
to organize a. unit bank in Springville,
which was prior in time to the application herein under consideration. That
application having c,omplied with law
and having been granted, it would be
improper to consider further the merits
of this application."
Based on the above conclusion the commissioner denied appellant's application having fail·
ed to consider the merits of the application.
Thus, all of the effort of economic survey, the
expense of a hearing, and the time spent by the
ap.pelliants is ignored by the commissioner, inasmuch as appellants filed second. Both applications were filed independent of each other. The
Utah Statutes do not prescribe the procedure to
be foll.owed when two applications are filed for a
bank in the same community. The question of
which bank would serve the needs of the community best is not reached by the commissioner,
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who without determining the qualifications and
merits of appellant's iapplication, found that
since the first applicant was qualified there was
no need to make Findings of Fact 1and Conclusions of Law as to the second
whose
application was denied, since it filed second.
Appelliant submits that the question of who filed
first could only come about after the commissiioner has determined which applicant is the
best qualified and would serve the needs of the
banking community best. After a determinatino
that both applicants were equally qualified, he
may then use as 1a factor in deciding who is to
get the charter, the question of who filed first.
To deny an application to one applicant be·
cause he filed first and not to determine the
qualifications of the second applicant is arbi·
trary and capricious and leads to an absurd re·
sult wherein the first 1airline to apply for services
to the State or the first railroad to apply for
services to the State or the first biddPr for any
license or charter if qualified would be granted
that charter and the others would be turned
down because they filed subsequent to the first.
It is submitted that appellants have not been
given a fair hearing in the 1ab.ove matter, and
that the commissioner is required to make Find·
ings of Fact andConclusions of Law and find
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th1at appellants are either more qualified, equally
qualified, or less qualified than First Security
Corpora ti on, to provide needed banking services
to the people of Springville, and further find that
in the event that First Security Bank's iapplication is not in accordance with law that appellant's ap,plic ation would qualify as a matter of
law and upon the merits of the application to be
awarded a unit bank charter.
III
THE COURT ERRED IN FINDING THAT
THE GRANTING OF FIRST SECURITY CORPOROTION'S APPLICATION CONSTITUTES
A LAWFUL "DE NOVO" UNIT BANK AND
ALTHOUGH SAID BANK IS PART OF THE
HOUDING COMPANY SYSTEM OF FIRST SECURITY CORPORATION, IT IS NOT UNDER
SUCH UNITARY OPERATION WITH ANY
OTHER BANK, AND DOES NOT VIOLATE
THE BRANCHBANKING STATUTES OF THE
STATE OF UTAH AS A SUBTERFUGE OR
OTHERWISE
Appellents submit that the application of
First Security Corporation is 1a violation of the
Branch Banking laws prescribed in UCA 7-3-6
and the record clearly shows that the proposed
unit bank is merely another "brtanch" of the First
Security System.
1
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Utah Code Annotated, 7-3-6, 1953, clearly
prohibits the establishment of a branch bank in
Springville iniasmuch as Central Bank and Trust
Company is a unit bank operating in Springville,
a city of the second class.
Thomas Hawks (TR. 54, line 24) and Max
Thomas (TR. 136, line 7), witnesses for First
Security Corporation, both testified that they un·
derstood that First Security could not establish
a branch bank in Springville. This prohibition
also applied to the State Banks which are part of
the First Security System (TR. 139, line 19). It is
apparent that 1although First Security wanted a
bank in Springville, it was prohibited by statute
from establishing a branch bank. This leaves
only one other a:venue open to establish a bank
and that is a unit bank.
First Security is well experienced with the
prohibitions contained in the branch banking
11aws. In ths case of Commercial Security Bamk v. .
Saxon, 236 F Su .pp457, First Securti)' Bank of
Utah N.A., filed an application for a ''new" na·
tional bank with Saxon, the comptroller of the
currency., Commercial Security Bank, a Utah
Bank, brought an action for injunction of First
Security's application for a branch
The
court held that the exact standards of the Utah
Banking laws must be applied to First Security
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Bank of Utah, N.A. and that the comptroller of
the currency does not possess the statuory authri ty to 1authorize the bank in question. The
Saxorn case, along with First N1ational Bank of
LogaJ,n v. W1alker Bank, 385 U.S. 252, 17 L. d 343,
clearly show that Nation!al Banks are subject to
Utah's Branch Banking laws. Although there has
been no pronouncement involving a Bank Holding Company made in the StJate of Utah, appellant's submit that it is reasonable to
that
the statutes in Utah apply to Ba:nk Holding Companies as well as national banks and state banks.
The provisions of U.C.A. 7-1-26(6) prohibit
a bank friom taking over 1a unit bank for five
years presumably to encourage the e·ntry of new
unit banks into the market and to encourage
competition. Logic compells the conclusion that
a Bank Holding Company is also prohibited from
taking over a unit bank for five years. T1;.&!
sion of the commissiO'ner would allow a
Holding Company to immediately take over a
unit bank and it is conceivable that because of
the wealth and power of a Bank Holding Company that if they are allowed to establish a bank
by the unit bank method that all potentiai
competition for unit banks and the obvious attempt of the legislature to protect unit banks will
be circumvented.
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Appellants urge that the device of a Bank
Holding Company applying for a unit bank char.
ter is another attempt by First Security to
circumvent the Branch Banking laws. The record shows that the proposed unit bank is entirely
dependent on the First Security System, is wholly owned by the system with the possible exception of a captive Board of Directors used as the
window dressing and camofliauge to disguise a
banking facility that is in substance a "branch"
but which cliaims to be a unit bank in "form."
Mr. Collin Allen testified as to the interlocking relationship of the Springville facility
and the First Security System (R. 115). He
stated that George S. Eccles, President of First
Security Corporation; Chairman of the Boiard of
First Security Bank of Utah N.A. and an officer
and director of First Security State Bank would
be president of the First Security State Bank of
Springville. (R-115). Max
is an officer .
of First Security Bank of Utah, N.A., is senior
vice president of the Southern Division 1and will
be the vice president of First Security State
Bank of Springville, (R-116). Elroy Nelson is
vice president and eoonomist for F1rst Security
and is a director of the First Secur·
ity State Bank of Springville. As for the local
directors the rf'cord shows that they were hastily
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contacted and not well informed as to their
duties and responsibilities at the time of the
hearing. Ray Whiting, who had had difficulties
and problems with Central Bank (TR. 70, line 1)
was unaware of any loan limitations on directors
of a bank (TR. 72, line 24) and the policy of
stock repurchase had not been explained to him.
(TR. 74, line 8). Grant Neilsen was better informed, but iagain knew nothing of the details
of his position and had only recently been contacted (TR. 93). Cornell Clyde had been contacced by Max Thomas (TR. 114, line 8) but it was a
mystery as to whether he had accepted. David
Haight was not present at the hearing nor was
Cornell Clyde. None of the local directors had
submitted financial statements at the time of the
hearing. (TR. 77, line 17). The record in di cates
that the choosing of loCial directors was the last
thing to be done and appears to be almost an
afterthought.
In reviewing the decision of the Court that
the Springville operation is 1a "de novo" unit bank
and "is not under the unitary operation with any
.other bank that it constitutes a branch of iany
other bank and does not violate the branch banking statutes of the State of Utah as a subterfuge
or otherwise," appellant's briefly review the record as to the proposed operation at Springville.
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Thomas Hawks testified that First Security
Corporation will own all the sh!ares of the new
bank, except the qualifying shares of the direct.
ors (TR. 19, line 1). The qualifying shares will
remain in the bank subject to a repurchase agreement so that in the event a director resigns or is
replaced his shares will be reissued to the new
director. ( R-120) . There are no .other persons
who will hold stock in the bank in Springville.
The new bank will have access to the assets of
First Security Corporation for loans made over
the loan limit placed on the bank. (TR. 21, line 5).
Mr. Hawks explained the interlocking director·
1ate (TR. 23, line 25 to TR. 27, line 3) of First
Security Corporation and its subsidiaries and
explained how the proposed bank in Springville
would fit into the system. (TR. '27 to 60). The
proposed bank at Springville will be serviced by
First Security Corporation (TR. 27). The invest·
ments will be handled by First Security Oorpor·
tiion (TR. 35, line 11) which investments are
subject to decisions of an investment committee
of First Security Corporation executives. The
Springville unit will be assigned to the southern
marketing division (TR. 37, line 9). Data Proces·
sing (TR. 38, line 19), employee benefits and
policies (TR. 39, line 23), Central purchasing
(TR. 40, line 13), timeway loans (TR. 42, line 10), ,
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real estate loans (TR. 45, line 20), auditing and
central controls will all be integr12:ted and made
a part of the First Security System. In fact, the
entire aim of the centralized functions listed
above is to create 1an image in the minds of the
people in the area that the bank is part of the
First Security System. (TR. 53, line 4).
The intent of First Security Corporation is
clearly shown in Exhibit P-1 which is an advertisement from the Springville Herald of March 4,
1971 of the then newly chartered First Security
State Bank of Springville. (R-115) The adver·
tisement represents the unit bank in Springville
as 1an additional office of a "billion dollar banking organization". The 1advertisement details the
financial condition not of the unit bank in
Springville but of the First Security System, and
states: "We hiave plenty of money left to lend."
This infers that the money comes from the billion
dollars in resources of the First Security System
and not the $200,000 unit bank outlined in the
application of First Security Corporation. Somehow it seems unjust that the same corporation
that makes application for a $200,000 unit bank
can advertise and re.present to the community
that the bank is an aditional bank in the First
Security System with assets of one billion doHars
and not be in violation of the branch banking
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laws of Utah.
A branch is defined in Section 7-3-6 as fo).
lows:
"The b:rtanch as used in this act shall
be held to include any branch bank,
branch office, branch agency, additfonal
office or any brianch placed in business
at which deposits (Jff'e received or checks
paid or money lent "U.C.A. 7-3-6

In this regard it is important to note that
First Security Bank of Springville has accepted
deposits for First Security Bank of Utah N.A.
(R-127) which is certainly an indication of
branch banking. In :Vact, this court has made ac·
ceptance of deposits one of the controlling cri·
teria in denominating a branch. In Continental
Bank v. Taylor, 14 U2d 370, 384 P2d 796, the
court stated, "We consider the language of sec·
ti on 7-3-6, UCA 1953, as amended, referring to
and defining the term "branch" as meaning and
inc1uding any office or place of business where
"deposits 1are received or checks paid or money
lent", by the bank. In the Oorntiment.al Bank case
the court held that a branch office need not be
denominated as such and the court will look at
all the facts and determine whether there is, in
fact, an additional office, or pliace of business
where deposits are received checks paid, or .
1
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money lent. The Court made it clear that a reviewing court will look at substance and not form
in making a determination that 1a bank is a
branch or a true unit bank.
In the case of Cleiarfield Sta.te Bank v. Brim11Aall1 24 U2d 339, 471 P2d 161, 162, the Court
cited Fletcher on Corporations as follows:
"Courts will disregard the corporation or its entity and look to the
substiance and reality of the matter."
In the Clearfield case this court held it was
not enough to show common control through
common stock ownership and management participation to make 1a unit bank a branch bank,
but that "it must be shown that the alleged
brtanch is doing business with the alleged parent
as if the institutions were one, and that it must
be shown that "unitary type of operation" which
is the hall&trk of branch banking is present."
Surely the present case reaches well beyond
the requirements of the Clearfield case. In the
first ,place, the device of a Bank Holding Company is without precedent in the Utah Banking
laws. Second the record shows a centralized uni'
tary system of banking wherein the Springville
operation is merely an "'additional office" of a
billion dollar system. Third, that the Springville
Bank has taken deposits for another bank in the
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system. Fourth, the Boiard of Directors is merely
camoflouge for the direct control of the First
Security System over all important facets of the
operation at Springville. Fifth, the laws of Utah
will not allow b'anks to take over a unit bank for
five years which law should apply to a Bank
Holding Company Sixth, that the Springville op·
eration is wholly owned by First Security Cor·
po!'!ation and no individual owns stock in the
bank except for qualifying shares. This owner·
ship and control is more direct than the common
ownership found by the court in Clearfield
Seventh, the officers and directors of the Spring·
ville operation are those of the parent who owns
all the stock of the child and who controls the
child in every way.
The policy and intent of the, legislature in
prohibiting branch banking in Springville should
be
to First Security Corporation's app·
lioation which is an attempt to circumvent the
branch banking laws of UCA 7-3-6.
IV
THE COURT ERRED IN FINDING THAT
NO UNLAWFUL CONCENTRATION OF POW
ER IS CREATED BY GRANTING A CHARTER
TO FIRST SECURITY CORPORATION.
The sheer size and concentration of finan·
cial 1and economic power of a billion dollar organ·
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ization with some 107 banking facilities and an
incpme of over $67 ,000,000.00 with over 2,000
employees, as shown in the 1969 Annual Report
of First Security Corporation (Applictant's Exhibit 1) is reason enough to protest the applica.
tion of this large organization for another unit of
its system to be organized in Springville. The
First Security system already, has offices in
Orem, Provo, Spanish Fork and Payson, with authority for one additional office in Provo. This
growth of the First Security system tends toward monopolistic concentration of power particularly in the area of UtahCounty, with a result
that there is d!anger of "bigness" which the antitrust laws control. In such a situation one small
group is able to exert a greatly disproportionate
influence on the whole economy of an area. While
it is true th1at during the period the proposed
bank is getting started it willdraw on the assets
of the First Security Corporation, there will come
a time in the near future when the bank will he
making a profit and the profits will be taken
from the community of Springville into the system headquiarters in Salt Lake and Ogden.
(TR. 154, line 15). One of the reasonr for the
adoption of the branch banking rule nf the State
of Utah was to prevent exactly wh1at is happening in the application of First Security Corpor-

30

ation; that is to give independent unit banks a
chance to grow and develop without the press.
ures and undue competitive• strain that a
monopolistic organization can place on a strug.
gling independent and to keep the large organ.
iZlation from expanding to the size where it
wields undue power.
It could be 1argued that with the large num.
ber of branchec:> aJready operating under the
First Security system that there iR aniple oppor·
tunity f.or people in the county to bank at that
institution. Thomias Hawkes testified that the
new unit in Springville would be .in competition
with other First Security Bank branches in the
area (TR. 55, line 2), which would seem. to place
the number of banking institutions belonging to
the First Security system well beyond the satur·
ation point in Utah County.
The advantage offered by a unit ba.nk, as op·
posed to a branch bank, revolves around the na·
ure of the unit bank market itself. Unit banks are
more easily contvolled, both at the entry stage
and by more thorough and regular examination.
Unit banks in small towns are designed for the
population living in that town and there is more
opportunity for personalized contact between the
bank officers and customers. A unit bank tends
to keep the funds within the city where they are
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depsited instead of moving bank credits to the
large financilal centers. None of the above advantages ,of a unit bank are present in the proposed
First Security Bank of Springville. A unit bank
can obtain from a large correspondent bank most
services a branch can from its parent. Therefore,
it should be reasonable to assume that if the relatively small town of Springville is the type of
town which should have the protection of branch
banking, that large system, such 1as the First Security system, should not be allowed to take precedence over an independent group seeking to
establish a unit bank in whlat is obviously a unit
bank market.
The intent of the legislature has been to enec.ourage entry into the Banking
of small
unit banks based on the needs of a particular
community. The legislature has ec;tJablished laws
to foster small unit banks and protect them in
their early growth. The effect of the commissioner's decision to grant a unit bank to a "billion
dollar organization" is certainly contrary to the
intent of the legislature and h'as no precedence in
this state as a basis for awarding the charter.
Further, the establishment of whiat is in substance merely a branch of a "billion dollar organization" is in violation of the branch banking
laws as well as 1a concentration of power which
1
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is exactly the situation the legislature has triea
to prohibit.

v

THE COURT ERRED IN FINDING THAT
A FOREIGN CORPORATION NOT QUALI·
FIED TO DO BUSINESS IN THE STATE OF
UTAH HAS STANDING TO APPLY FOR A
BANK CHARTER IN THE STATE OF UTAH.
First Security Corporation at the time it
filed its 1application was a Delaware corporation
and Bank Holding Company not qualified to do
business in the State of Utah and was not regis·
tered with the Secretary of State and had no
ta.gent for service of process
with the
Secretary of State. The act of applying for a
charter constitutes doing business in the state
in vioation of the statute requiring foreign corp·
orations to procure a certificate of authority
from the Secretary of State. UCA
Failure of First Security Corporation to obtain
a certificate is covered in UCA 16-10-120 and
does not allow thiat corporaton to
any
proceeding which the application and hearing
before the Commissioner would be. First Secur·
ity Corporation, after this action was filed and
long after the Commissioner's heari'ng) did qu1al·
ify to do business and obtained a certficate
which indicates that this could have been done
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at any time, however, it chose to remain outside the jurisdiction of the State until this lawsuit was commenced and the issue raised.
First Security Corporatiion, until it obtained
its certificate, had no standing to initiate a proceeding in this State.
CONCLUSION
Appellants agree that the statement made
by defendant, First Security Corporation, outlined the major issue in this law suit as f.ollows:
"This Clase is one of first impression
in Utah and carries implications of interest to the entire banking industry in
the State. The record reflects that at
least two other holding companies own
and operate banks in Utah. The generalized issue is whether a holding company
can apply for permission to organize a
state bank and can opetate such bank as
a "clean" unit without suffering a
charge that the unit actually constitutes
a brianch of one of the affiliates." (R-57)
Appellants contend that the legislature has
never addressed itself to the question of a bank
holding company applying for a unit bank. The
legisature has provided two methods of establishing banking services in a given area. An
existing bank may branch or take over a unit
bank after the unit ba'nk has been in existence
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five years. The second method has been for a
group of individuals to propose that their articlei
of incorporation be accepted by the Commission.
er and thiat they be granted a unit bank charter.
Thus, the legislature provides a way for corpor·
ations to establish banks and the present methoa
of First Security Corporation is not listed as a
permissible method. Thus, the application of
First Security Corporation is defective and voia
and must be dismissed.
The Branch Banking laws prohibit any ol
the banks in the First Security System from es·
tablishing ia branch bank in Springville. Yet the
record shows that the substance and operation
af the Springville unit is merely that of an addi·
tional office of a''billion dollar organiZiation" and
that the o,peration is completely dominated
First Security Corporation! who owns all the
stock and controls the operation in all other
ways.
What First Security Corporation is
to accomplish has no basis in the laws of the
State of Utah and this court should follow iti
earlier rule of law stated in Walker Banik &
Trust Company v. T.aykJr case, Supra, that "We
are of the opinion that our statute is restrictive
and, whtat it does not expressly permit it pro·
hi bits."

1
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The Bank Commissionera should be ordered
to enter Findings of Facts and Conclusions of
Law in the matter of the application of appellants for a unit bank in Springville.
Respectfully submitted,
S. Rex Lewis
Attorney for Appelliants
120 East 300 North
Provo, Utah 84601

